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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
CHARLES ROBERT CORTEZ aka
CHALRES ROBERT APPELL,
Defendant-Appellant.
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)
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)
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)
)

NO. 48010-2020
Ada County Case No.
CR01-19-28324

RESPONDENT’S BRIEF

ISSUE
Has Cortez failed to establish that the district court abused its discretion by imposing a
unified sentence of five years, with one year fixed, upon his conviction for unlawful possession
of a firearm, with a persistent violator enhancement?
ARGUMENT
Cortez Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A.

Introduction
On June 30, 2019, Cortez got into an argument with his live-in girlfriend, Victoria, and

she left their home. (PSI, pp. 203-04. 1) Cortez – a convicted felon – went outside and drank a
beer “while holding a gun.” (Id.) Victoria returned “a short while later … to see if her dog was
left outside. She circled through the trailer park then left.” (PSI, p. 204.) Cortez “then sent her a
text message stating ‘Fuck you I seen [y]ou.’” (Id.) He pointed the 9 mm pistol “down the street
and discharge[d] one round,” then “sent [Victoria] additional messages stating[,] ‘Shots fired,’
Cops are coming.’” (Id.)
The state charged Cortez with unlawful possession of a firearm, with a persistent violator
enhancement. (R., pp. 23-24, 30-31.) A jury found Cortez guilty of unlawful possession of a
firearm, and Cortez subsequently admitted to being a persistent violator of the law. (R., pp. 9192.) The district court imposed a unified sentence of five years, with one year fixed. (R., pp.
157-60.) Cortez filed a notice of appeal timely from the judgment of conviction. (R., pp. 16265.)
Cortez asserts his sentence is excessive in light of his substance abuse and mental health
issues, support from his parents and neighbors, and purported remorse. (Appellant’s brief, pp. 46.) The record supports the sentence imposed.
B.

Standard Of Review
Appellate review of a sentence is based on an abuse of discretion standard. State v.

Dobbs, 166 Idaho 202, ___, 457 P.3d 854, 855 (2020) (citation omitted). “Where a sentence is
not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear abuse of
discretion.” State v. Schiermeier, 165 Idaho 447, 454, 447 P.3d 895, 902 (2019) (citation
omitted). “A sentence fixed within the limits prescribed by the statute will ordinarily not be
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considered an abuse of discretion by the trial court.” Id. “A sentence of confinement is
reasonable if it appears at the time of sentencing that confinement is necessary ‘to accomplish
the primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution applicable to the given case.’” Id. (quoting State v.
Toohill, 103 Idaho 565, 568, 650 P.2d 707, 710 (Ct. App. 1982)). The district court has the
discretion to weigh those objectives and to give them the weight deemed appropriate. Dobbs,
166 Idaho at ___, 457 P.3d at 856. “In deference to the trial judge, this Court will not substitute
its view of a reasonable sentence where reasonable minds might differ.” State v. Bodenbach,
165 Idaho 577, 591, 448 P.3d 1005, 1019 (2019) (citation omitted).
C.

Cortez Has Shown No Abuse Of The District Court’s Discretion
Application of these legal standards to the facts of this case shows no abuse of discretion.

First, the district court applied the correct legal standards. (5/1/20 Tr., p. 119, Ls. 21-24.) It
stated, “The facts [of this case] are serious. There is use of alcohol at the time and dysfunctional
behavior apart from the use of alcohol. Danger of a weapon fired, weapon possessed.” (5/1/20
Tr., p. 119, L. 25 – p. 120, L. 5.) The court also noted that Cortez had “[p]ast criminal behavior
going back some time showing other elements of violence.” (5/1/20 Tr., p. 120, Ls. 5-7.)
Accordingly, the court imposed a unified sentence of five years, with one year fixed, for
unlawful possession of a firearm with a persistent violator enhancement. (5/1/20 Tr., p. 120, Ls.
12-13.)
The district court’s decision is supported by the record. Cortez’s actions in the instant
offense were serious and presented a great danger to the community. Furthermore, Cortez has a
lengthy criminal history that contains at least four prior felony convictions and numerous
convictions for dangerous and/or violent offenses including discharging a firearm at a
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house/occupied building/vehicle, battery, violation of a no contact order, carrying a concealed
weapon without a license, reckless driving, malicious injury to property, domestic assault, assault
– domestic violence (second offense), disturbing the peace, failure to give immediate notice of an
accident, and DUI. (PSI, pp. 205-10.) He has repeatedly violated the terms of his probation and
parole with behavior such as continuing to consume alcohol, failing to cooperate with mental
health and substance abuse treatment, and committing new crimes. (PSI, pp. 205-12.) Cortez
has been afforded extensive treatment and programming, including treatment for his substance
abuse, mental health, domestic violence, and anger issues. (PSI, pp. 205, 209-12.) Nevertheless,
he has failed to rehabilitate or be deterred. While he was on pretrial release in this case, Cortez
continued to consume alcohol and was arrested and charged with the new crimes of assault or
battery upon certain personnel, attempt to elude a police officer, domestic battery with traumatic
injury, aggravated assault, DUI, and leaving the scene of an accident involving damage. (R., pp.
131-33.) According to his pretrial risk assessment, Cortez presents a “High Risk.” (PSI, p. 4.)
On appeal, Cortez argues that his sentence is excessive because he has substance abuse
and mental health issues, and his parents and neighbors “think highly of him.” (Appellant’s
brief, pp. 4-5.) However, as stated above, Cortez has been afforded an abundance of treatment,
yet he has persisted in his criminal behavior and has refused to comply with treatment while on
community supervision. (PSI, pp. 209-12.) Although Cortez has support from his parents and
neighbors, this support has not precluded his criminal offending, nor has it prompted Cortez to
obey court orders, remain sober, or abide by the terms of community supervision. Cortez’s
arguments do not show that the district court abused its discretion when it imposed a unified
sentence of five years, with one year fixed, for unlawful possession of a firearm with a persistent
violator enhancement. Cortez’s sentence is appropriate in light of the seriousness of the offense,
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Cortez’s ongoing criminal offending, his failure to rehabilitate or be deterred despite multiple
prior treatment opportunities and legal sanctions, and the danger he presents to the community.
CONCLUSION
The state respectfully requests this Court to affirm Cortez’s conviction and sentence.
DATED this 19th day of May, 2021.
_/s/ Kenneth K. Jorgensen________
KENNETH K. JORGENSEN
Deputy Attorney General
VICTORIA RUTLEDGE
Paralegal
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